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Foreword

Workplace injuries cost Australia an estimated $60.6 billion,

or 4.8% of GDP every year.

On average, every 5 out of 100 workers each year
are afflicted with an injury or illness obtained in the
workplace.

According to Safe Work Australia 184 Australians lost
their lives at work in 2014.

The need for an effective and efficient workers’
compensation scheme is clear; however neither the
current nor the proposed systems effectively address
the concerns of all stakeholders.

This report analyses the proposed Safety,
Rehabilitation and Compensation Bill 2014 (Cth)
(SRC Bill), and, for a number of key reasons, argues
that the bill should be rejected.

The bill will clearly disadvantage working Australians,
small business and taxpayers.

Workers will be disadvantaged as the SRC Bill
provides less entitlements, has the least effective
regulator and the lengthiest and most cumbersome
dispute resolution process of all the current workers’
compensation schemes in Australia.

The majority of businesses will also be disadvantaged
under the SRC Bill as only multi-state employers

can move to the new scheme. This means that

the premium pool of the current state and territory
schemes with be dramatically reduced as the larger
businesses exit the scheme leading to an increase in
premiums for the remaining small and medium-sized
businesses and for those large organisations that
only operate within one state.

Taxpayers also stand to lose from the new scheme
as common law access will be limited, thereby
shifting compensation claim costs from employers
to taxpayers. Medicare, the NDIS and the welfare
system all stand to absorb greater pressure due to
lessor entitlements to injured workers.

Additionally, the premise that multi-state businesses
stand to gain significantly from the introduction of
the SRC Bill is precarious. The claim is based solely
on anecdotal evidence provided by multi-state

businesses themselves, and not from independent
actuarial analysis.

Finally, under the proposed scheme, Comcare would
potentially be responsible for 67 times its current
workload capacity. Already Comcare conducts

far fewer workplace interventions and visits, and

its investigators issue far fewer improvement and
prohibition notices than their State colleagues,
however the proposed bill will see as many as 1959
businesses move to Comcare’s self-insurance
scheme. This will place much higher pressure on the
national regulator, as well as placing the lives and
wellbeing of many more workers at a higher risk.

Both the current system and the proposed SRC

Bill have serious shortcomings. Australia requires

a thorough and bipartisan investigation into a

new nationally consistent workers’ compensation
framework that serves the interests of all stakeholders
and Australians.

The McKell Institute supports a national scheme, but
not that serves only a very small minority of Australian
businesses. Instead, we support one that is fair to
workers and small business. We accept that the
current regulatory framework should be streamlined,
but insist that it should be done through a more
balanced and rigorous process.

N

The Hon John Watkins

Sam Crosby
CHAIR, EXECUTIVE DIRECTOR,

MCKELL INSTITUTE MCKELL INSTITUTE
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Executive Summary

All Australian workers and their families expect the workplace to be a safe place
and that workers can return home without injury or accident. Unfortunately, all
too often, the opposite is true. Last year there were 184 fatalities and in the first
47 days of 2015, 20 workers have died due to an injury incurred at work!

But the devastation wreaked by unsafe workplaces
does not stop there. The Australian Bureau of
Statistics’ ‘Work Related Injury Survey’ shows that
50 out of every 1000 workers experience an injury
or iliness in the workplace each year.?

Workers’ compensation schemes aim to mitigate
the adverse consequences arising from workplace
injury and death. These schemes are based around
two fundamental tenets: that workers injured during
the course of their employment should receive fair
compensation and that those workers should be
provided with rehabilitation services so as to enable
them to return to work as soon as possible.

The attainment of these principles is in the
interests of all stakeholders — workers, businesses
and the community at large. With the annual

cost of workplace injury estimated to be $60.6
billion dollars, representing 4.8% of annual

GDP, the importance of efficient and effective
workers’ compensation schemes cannot be
underestimated.®

This report examines the Federal Government’s
attempt to reform the workers’ compensation
landscape via the Safety, Rehabilitation and
Compensation Legislation Amendment Bill 2014
(Cth) (‘the SRC Bill’). This Bill seeks to significantly



expand the national workers’ compensation
scheme by permitting multi-state employers to
obtain a self-insurance licence. This represents a
radical departure from the status quo which sees
the vast majority of Australian employers regulated
through existing state and territory schemes.

For a number of key reasons the SRC Bill should
be rejected. First and foremost, the Bill fails the
basic test of ‘benefit to stakeholders’.

Workers will be disadvantaged by the expansion of
the national scheme given that it provides the least
entitlements, has the least effective regulator, and
the lengthiest dispute resolution process of all the
workers’ compensation jurisdictions in Australia.

The vast majority of businesses will be
disadvantaged under the Bill as only multi-state
employers can move to the national scheme,
necessarily reducing the premium pool of the state
and territory schemes. This will increase premiums
for the small and medium sized businesses
remaining in those schemes and in fact, threatens

the ongoing viability of those schemes.

The Bill also fails to pass the public interest test.

It shifts the cost of workers’ compensation claims
from employers to the public purse as common
law access is limited, and greater onus will fall on
the social security system and Medicare to address
workers’ costs arising from work-related injuries.

Not only does this report find that this Bill will be to
the detriment of the vast majority of stakeholders,
but that the evidential basis for its introduction is
unsound. The only stakeholders alleged to benefit
from the SRC Bill are multi-state businesses, but
even there, this benefit has only been quantified
through anecdotal evidence provided by these
same businesses. It is concerning that no
independent actuarial analysis has been conducted
to support this contention.

It is the conclusion of this report that the SRC Bill
represents a hasty, ad-hoc attempt to create a
national workers’ compensation system, and that
the Bill should be rejected.

MCKELL INSTITUTE | Unsafe and Unfair A critique of the Safety, Rehabilitation Compensation

Legislation Amendment | Bill 2014



Recommendations
and Key Findings

Key findings

1. There is no compelling evidence that the
vast majority of Australian businesses would
experience cost savings under the Safety,
Rehabilitation Compensation Legislation
Amendment Bill 2014 (Cth).

2. Given the potential risks arising from self-
insurance for workers and for the economy in
the event of an employer’s financial collapse,
the Comcare scheme should not be expanded
until it is more robustly regulated.

3. Regulatory measures recommended in the
Taylor Fry report,* the Hanks report® and the
Hawke report® should be adopted to ensure
that self-insurers meet strict prudential and
other requirements.

4. Self-insurance is a privilege not a right. Only
employers with a strong financial position and a
superior approach to all aspects of work health
and safety should be eligible for self-insurance.

5. The SRC Bill is a retrograde step that adopts
a lowest common denominator approach to
workers’ compensation. Instead of adopting the
best aspects of the state and territory workers’
compensation schemes, the Bill deregulates the
national scheme and places increased pressure
on the vast majority of businesses and reduces
workers’ entitlements and rights in the event of
a death or injury.

This report recommends that
1. The SRC Bill be rejected.

2. The Federal Government instead pursue
a bipartisan and balanced approach to
developing a nationally consistent framework for
workers’ compensation.

3. Anindependent actuarial analysis be
undertaken to identify the potential financial
impact from the development of a national
workers’ compensation system.

4. The independent actuarial review should
consider the impact upon businesses that
remain operating in a state or territory
jurisdiction and the impact upon multi-state
businesses that are eligible to move into the
national workers’ compensation scheme.

5. There should be an audit of the best practices
in the state and federal workers compensation
and occupational health and safety system as
a means of determining national best practice
benchmarks for use in a national system.

6. That national scheme’s regulator, Comcare,
should be operating on par with, or better
than, the state and territory regulators
before an expansion of the national workers’
compensation scheme be considered.

7. The Comcare inspectorate should be more
effectively resourced with improved recruitment
and training of its personnel.

8. The Comcare inspectorate should be
restructured so as to better address the needs
of the regions and high-risk industries.

9. Statutory timelines should be introduced
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into the national workers’ compensation
scheme and the dispute resolution process,
currently highly labyrinth, requires immediate
simplification. The Comcare scheme should
introduce provisional liability and employers
should bear costs for the resolution of disputes
prior to external review.

It is outside the scope of this project to
comprehensively recommend how a national
workers’ compensation system should be
designed. However the following points are made
in relation to the development of a national workers’
compensation system.

1. Although the Taylor Fry report, the Hanks
report and the Hawke report advocate
the expansion of the national scheme, all
three reports qualify this with a need to
significantly increase regulation of self-
insurers and to improve the performance of
the scheme regulator, Comcare. It is highly
imprudent for the SRC Bill to expand the
national scheme without addressing these
qualifications.

The SRC Bill does not mandate that only
employers who can demonstrate a superior
approach in all areas of injury prevention, claims
management and occupational health and
safety standards are eligible for self-insurance.
Instead, the SRC Bill only requires that an
employer be operating in more than one state.
The Taylor Fry report identifies a need for
‘stringent rules to ensure that potential self-
insurers have best practice OHS arrangements,
a sound financial base and the ability to manage
the self-insurance process.’”

When compared with its state and territory
counterparts, the national scheme regulator
does not operate as efficiently or effectively.
Comcare has conducted far fewer workplace
interventions and proactive and reactive
workplace visits. Its investigators have issued
far fewer improvement and prohibition notices
and the agency is less experienced in launching
legal proceedings.

There is significant potential for self-insurance to
be abused by unscrupulous employers. These
employers may seek to use self-insurance as
a way of avoiding paying premiums but may
not be genuinely oriented to assisting injured
workers to return to work. Due to resourcing
and structural constraints, Comcare is not
adequately equipped to monitor performance
or hold self-insurers to account on a national
scale if the self-insurer does not meet injury
management and return to work obligations.
Because of this, an expansion of the Comcare
scheme should not occur at the present time.

. Expanding the Comcare scheme is likely

to drive up premiums for businesses that
remain in the state and territory workers’
compensation schemes.

All state and territory governments opposed
the SRC Bill's model for expanding the national
workers’ compensation scheme. These
governments are concerned, quite rightly, that
an expansion in the national scheme will reduce
the premium pool in the state and territory
jurisdictions.

Although the Federal Government maintains
that only a small number of businesses will
move to the Comcare scheme and thus the
Bill's impact will be low on the viability of the
state and territory schemes, this projection
seems fairly dubious given that the presence
of a less effective scheme regulator, lower
premiums and less red tape ensuing from a
single national scheme is likely to attract the
vast majority of multi-state employers that
are eligible to move across to the Comcare
scheme.

Put simply, a cost/benefit analysis is likely to
attract multi-state employers on these grounds
alone. This leaves behind a significant number
of small and medium businesses (and some
large businesses that operate within the
confines of a single state) that are likely to incur
higher premiums as a resullt.
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The Productivity Commission
acknowledged that the expansion of the
Comcare scheme, in the manner envisaged
by the SRC Bill, was likely to produce
serious adverse consequences for the other
schemes. Its final report stated:

“The opening up of a national
scheme to all corporate
employers would have
potentially significant impacts
on the existing State and
Territory scheme...Some of
the smaller schemes may
ultimately become more
unviable on a stand-alone
basis if a significant number
of employers switch to the
national scheme.”®

3. The SRC Bill’s projected cost savings

for multi-state businesses and for the
economy as a whole are predicated on
an unsound evidential basis.

The primary arguments for the Bill are
reliant on the submissions of multi-state
businesses, the very interest group
lobbying the hardest for the expansion

of the Comcare scheme. It is clear that
independent actuarial analysis needs to

be done as to the cost savings likely to be
incurred by multi-state businesses and the
impact that an expansion of the Comcare
scheme will have on businesses remaining
the state and territory jurisdictions. Without
this analysis, the case for moving to expand
the Comcare scheme is highly suspect.

In fact, we submit that the Bill is likely to
increase the pressures on the national
economy as the financial burden for
workplace injuries and deaths shifts from
employers in the national scheme, to the
social security system and Medicare.

MCKELL INSTITUTE | Unsafe and Unfair A critique of the Safety, Rehabilitation Compensation

Legislation Amendment | Bill 2014



INntroduction

The costs arising from workplace injury are a significant impost on the
Australian economy. The total economic cost of work-related injuries and illness
is estimated to be $60.6 billion dollars, representing 4.8% of annual GDP.?

Workers’ compensation schemes operate to reduce
this cost by intervening early in the life cycle of injury
and seeking to maximise the opportunity for a worker
to return to employment.

The importance of workers’ compensation
schemes is often overlooked as workers’
compensation is only accessed by a relatively small
number of injured workers each year. Nonetheless,
the magnitude of workers’ compensation in terms
of financial impact and protection for injured
workers renders it an issue of high significance.

All Australian employers are required to obtain
workers’ compensation insurance and this is
administered through governments and private
insurers. Over and above the issue of financial
management, there is the tremendous dislocation
and physical and mental consequences associated
with workplace death and/or accident. There is
also a strong expectation within the Australian
community that workers have a fundamental right
to be safe at work, and to be compensated fairly
in the event of a workplace death or injury. Thus,
although workers’ compensation rarely features
as a matter of high political importance, it is
nevertheless of critical policy concern.

In Australia, originating in 1974 at the initiative of
the Whitlam Labor Government, there have been
various attempts to develop greater consistency
between state, territory and Commonwealth
workers’ compensation systems so as to reduce
compliance costs and inequities between systems.
The most recent legislative effort to move towards
a national workers’ compensation system is the
Safety, Rehabilitation Compensation Legislation
Amendment Bill 2014 (Cth) (‘The SRC Bill’). The
primary aim of the SRC Bill is to expand access to
self-insurance within the federal system by enticing

previous state insured employers into the existing
federal system.

Whilst, in principle, the objective of working towards
a nationally consistent regulatory framework for
workers’ compensation is desirable, this report
argues that there needs to be practical effective
harmonisation within a realistic timeframe. The SRC
Bill does not achieve this, and will instead create a
regulatory vacuum within the Comcare scheme as
it places too low a burden for self-insurance.™

The SRC Bill represents a hasty and ad hoc
response to the demands of a small group of

large and influential corporations for a national
workers’ compensation scheme. It does not
effectively balance the competing interests of all the
participants involved in the various state and federal
systems. It reduces the rights and entitlements of
workers and is likely to increase premiums for small
and medium sized businesses that remain in the
state and territory systems.

Although a number of reviews have
recommended the development of a national
workers’ compensation scheme, this report
argues that the SRC Bill is not an appropriate
vehicle for achieving this legitimate policy goal.

If a move to a national workers’ compensation
scheme is to occur, a more considered and
consensual approach needs to be taken by

the federal government. If the national workers’
compensation scheme is to be expanded to permit
self-insurance for a greater number of employers,
the blueprint for this process is for an employer
applying for a self-insurance license to demonstrate
a strong financial base and superior performance in
all areas of injury prevention, claims management
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and work health and safety standards. Self-
insurance needs to be rigorously regulated to
ensure that an employer demonstrates an ongoing
commitment and investment in this area.

The national regulator, Comcare, also needs to

be operating at best practice levels and must be
effectively resourced in order to cope with the
expansion of its role. The impact on state systems
should also be carefully considered given that an
expansion of the Comcare system will necessarily
reduce the premium pool of the state systems and
may therefore increase the premiums of small and
medium sized businesses.

The Bill represents a missed opportunity to improve
the Comcare scheme. It broadens access to the
scheme but fails to ensure that Comcare will be
able to cope with this expansion or to require

that Comcare develop a more effective approach
to managing workers’ compensation. In effect,
the enticement for employers to leave the
state-based systems is the promise of lower
premiums which inevitably come at the
expense of workers’ entitlements. In short, the
Bill creates a regulatory vacuum that puts both
workers and employers at risk.
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The Origins of Workers’
Compensation Schemes

IN Australia

Australia’s federal system of government has meant that the development of
workers’ compensation schemes has traditionally been the purview of state and
territory governments. These schemes have established systems and procedures
for monitoring work health and safety standards, managing insurance claims and
where possible, returning rehabilitated employees to the workplace.

The Commonwealth Government’s workers’
compensation scheme has a less lengthy pedigree.
A national scheme was established under the
Safety, Rehabilitation and Compensation Act

7988 (Cth) to provide workers’ compensation and
rehabilitation coverage for Commonwealth and
ACT Government employees. In 1992, this Act
was amended to enable certain categories of non-
Commonwealth corporations to self-insure under
the Comcare scheme, with the consequence that
their workers * compensation arrangements were
no longer subject to state or territory law.

The first non-Commonwealth corporation to seek
a self-insurance licence was Optus' and there

are currently 29 corporations with self-insurance
licences within the Comcare scheme.™ To be
declared eligible for self-insurance a corporation
must either be a ‘former Commonwealth authority’
or pass a ‘competition test’ which requires that
they be conducting business in competition with

a Commonwealth authority, or with a corporation
that was previously a Commonwealth authority.
The rationale for the introduction of self-insurance
arrangements for non-Commonwealth corporations
was to provide competitive neutrality for those
corporations competing in the marketplace with
Commonwealth-owned, or formerly owned,
businesses to ensure that the Commonwealth did
not have an unfair advantage.

Further legislative changes in 2006 enabled private
corporations which were licensed to self-insure

under the Safety, Rehabilitation and Compensation
Act 1988 (Cth) also to be covered by the
Occupational Health and Safety Act 1991 (Cth),
rather than state and territory occupational health
and safety legislation.' This arrangement, initiated
by the Howard Coalition Government ‘allowed the
most financially viable employers to migrate out of
the state schemes, without reference to the state
schemes, or to the interests of their employees.’'®

The Rudd Labor Government imposed a
moratorium in December 2007 preventing further
non-Commonwealth corporations from self-insuring
under Comcare. The purpose of the moratorium
was ‘to enable the Government to examine
whether the Comcare scheme provides workers
with access to appropriate workplace safety and
compensation arrangements.’

The moratorium was lifted by the Abbott Coalition
Government on 2 December 2013 on the grounds
that it would ‘help remove unnecessary barriers

for the benefit of workers and businesses while
achieving a more flexible and productive workplace
relations system.’"”

In March 2014 the Abbott Coalition Government
introduced into federal parliament the SRC

Bill. It has been a highly controversial piece of
legislation and contains a number of significant
reform measures. It is to its content and these
controversies that we now turn.
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The Safety, Rehabilitation
Compensation Legislation
Amendment Bill 2014 (Cth)

Although its provisions are varied, the primary task of the SRC Bill is to enable
large corporations operating in more than one state to move into the Comcare
scheme.® The SRC Bill replaces ‘the competition test’ with ‘the national employer
test’ stipulating that to be eligible for self-insurance, a corporation must have
employees in more than one state or territory.®

The SRC Bill also enables corporations which are
related bodies corporate within the meaning of the
Corporations Act 2001 (Cth) to obtain a ‘group
licence’ to self-insure under the Comcare scheme?
and removes the requirement that corporations
applying for self-insurance must first obtain a
ministerial declaration.?!

The SRC Bill also extends the coverage of the Work
Health and Safety Act 2011 (Cth) to all corporations
that obtain a licence to self-insure under Comcare,
thereby excluding the operation of state or territory
work health and safety laws.?? Cumulatively, these
measures seek to ensure that licence-holders
operate within an integrated regulatory environment
in relation to compensation, rehabilitation and
prevention of work related injury.

The SRC Bill has clearly been designed with the
needs of large, multi-state employers in mind. The
Bill's Explanatory Memorandum suggests that
‘these changes will assist in reducing unnecessary
and ineffective red tape for business by broadening
the range of corporations that can seek to enter
the Comcare scheme and allowing multi-state
employers to reduce their compliance costs for
maintaining workers’ compensation coverage.’?®

However, the positive impact of the SRC Bill is
not intended to be limited to large, multi-state

employers but to flow on to the national economy
as a whole. In the second reading speech
introducing the SRC Bill into parliament, Minister
for Education and Training Christopher Pyne
stated, ‘It is anticipated that the reduction in red
tape and significant savings that could be realised
for business could be spent on creating jobs and
reinvesting in the economy.’*

The remainder of this report seeks to examine the
Government’s contentions in relation to the SRC
Bill, in particular, the alleged benefits in terms of
business efficiency, job creation and economic
prosperity.

This report also considers what the unintended
consequences of the Bill are for workers,
businesses and the economy as a whole. Evidence
will be presented to reveal that for each of

these stakeholders the impact of the SRC Bill is
overwhelmingly negative.

Thus, while there is a superficial attraction
to the SRC Bill as it creates an integrated
regulatory environment for multi-state
employers, there are many aspects of

the Bill, which, beyond that superficial
observation, make it clear that this is a
deeply retrograde step.
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Section One:
Issues Arising from

the SRC Bill

In this first section, this report examines two key issues arising from the SRC Bill.
The first is to do with the proposed expansion of the Comcare scheme to widen
the number of employers eligible for self-insurance.”® The second issue is whether
the scheme regulator, Comcare, can cope with this expansion of the national

workers’ compensation scheme.

The data for this part of the report is taken from
a combination of regulator data and a number of
independent reviews commissioned by previous
Governments into the Comcare scheme. As will
be shown in this section, self-insurance is not an
appropriate workers’ compensation model for the
vast majority of employers. This is because self-
insurance is a privilege, not a right. Only large
employers possessing significant financial
resources and, most importantly, which can
demonstrate a best practice approach to all
aspects of work health and safety should be
eligible for self-insurance.

Moreover, the national scheme’s regulator,
Comcare, is not as efficient or effective as
regulators in the state and territory jurisdictions.
Comcare does not have a best practice approach
in terms of enforcement policy, nor the requisite
operational capacity to ensure self-insurers provide
safe workplaces with exemplary return to work
practices.

Further, the SRC Bill does not reform Comcare’s
operational capacity and performance to address
its current inadequacies or the increased pressure
upon its resources which will result from the entry
of more self-insurers into the national scheme.

We now turn to a more thorough examination of
these two key issues arising from the SRC Bill.

SELF-INSURANCE
Background

The SRC Bill widens the pool of employers eligible
for self-insurance. It enables an employer with
employees in more than one state to apply for

a self-insurance licence, which exempts them
from paying premiums in those states where it

is currently registered and allows an employer

to be responsible for managing its own workers’
compensation claims. Self-insurers are still required
to pay a levy that is a fair contribution towards the
overheads of administering the Comcare scheme
and they have to reapply to self-insure after a
period of time.

Whilst the states and territories have enabled
certain employers to self-insure for a number of
years, the expansion of Comcare’s self-insurance
scheme via the SRC Bill enables a multi-state
employer to be subject to one single self-insurance
regulator for its entire staff. Large, multi-state
employers argue that this will reduce the extra
compliance costs that unnecessarily result from
their operating across a number of jurisdictions.

The chief attraction of self-insurance for an employer
is that they can self-manage the claims management
and rehabilitation of their injured workers and take
responsibility for meeting all of their claim liabilities.
This means that if an employer has a best practice
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approach to managing work health and safety, there
are likely to be fewer claims and that a self-insurer
will not be paying higher premiums merely because
of the poor work health and safety practices of other
employers in the scheme.

Under the present system, employers that meet
‘the competition test’ can seek a ministerial
declaration of their eligibility for self-insurance. Once
this declaration is made, an employer can apply

to the Safety, Rehabilitation and Compensation
Commission (‘SRCC’) for a self-insurance licence.
Comcare carries out the evaluation of licence
applications on behalf of the SRCC.?¢ To date,
Comcare has never rejected a self-insurance
licence application.

Self-insurers are required to comply with the SRC
Act and the Commonwealth WHS Act relating

to occupational health and safety matters. Self-
insurers are subject to audits, OHS investigations
and other evaluations and must meet financial,
prudential and performance reporting requirements
as part of their licence conditions. The performance
standards of a licence require self-insurers to
develop and implement effective management
systems for prevention, rehabilitation and claims
management, and to work towards the attainment
of outcome-based performance goals. The SRCC
receives reports on licensee performance against

a number of key performance indicators and
associated performance targets. The indicators
cover prevention, rehabilitation, claims management
and scheme administration. Self-insurers must also
meet various prudential requirements which include
obtaining a yearly actuarial assessment of current
and projected workers’ compensation liabilities and
a bank guarantee to cover 95% of their outstanding
liabilities.?”

The SRCC uses its ‘Licensee Improvement
Program’ to evaluate licensees, which is predicated
upon a three-tier model according to the level

of risk associated with the self-insurer. Each
self-insurer is given a tier ranking for each of its
prevention, rehabilitation and claims management
functions. First tier self-insurers have the highest
premiums and are audited by Comcare each year,
whereas third tier self-insurers have the lowest

premiums and are only audited in the last year of
their licence.?®

Having briefly explained how self-insurance presently
works, there are a number of key concerns with the
proposed expansion of Comcare’s self-insurance
scheme under the SRC Bill.

Problems arising from the
self-insurance provisions
in the SRC Bill

The first and most concerning aspect of the
SRC Bill is the absence of a robust regulatory
framework for managing self-insurers. Although
the Government has suggested that the SRC

Bill merely implements the recommendations of
previous reviews,? in fact the SRC Bill represents
the selective cherry picking of recommendations
arising from previous reviews.*

With regards to self-insurance, the Taylor Fry report,
the Hawke report and the Hanks report each
stipulate that an expansion of the self-insurance
system needs to be accompanied by increased
regulation of self-insurers and a substantial increase
in Comcare’s regulatory capacity. The SRC Bill
makes no attempt to achieve this.

For example, the Taylor Fry report states:

It is unclear whether, even
accounting for recent increases in
staff, Comcare has the resources
to carry out the types of proactive
enforcement regimes adopted

by state jurisdictions, especially

in geographically demanding
regions like Western Australia.
This matter requires careful
review before any expansion in
Comcare coverage is considered.
Unless effective resourcing
(including deployment) moves

in tandem with coverage, a
regulatory vacuum is inevitable.®’
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It is estimated that there will be 1959 businesses that are eligible to apply for self-insurance
if ‘the national test’ replaces ‘the competition test’.*? Given that Comcare only currently
regulates 29 self-insurers, this potentially represents a massive expansion of the national
scheme of 67 times its present capacity.>® This is both alarming and potentially dangerous
given the Taylor Fry report’s clear declaration that Comcare would be unable to cope with
this. This would strain Comcare’s capacity to effectively evaluate licence applications and
monitor the ongoing performance of self-insurers.

Similarly, the Hawke report suggests that the SRCC establish a robust regulatory
framework to monitor the claims management performance of Comcare as a determining
authority, using relevant aspects of the arrangements currently in place for self-insurers.2*
The Hanks report recommends that a new paragraph be inserted in s 89B giving the
SRCC regulatory oversight over determining Comcare’s claims management functions
and authority to develop and implement a regulatory and performance monitoring
framework for that purpose.®®

Unfortunately, the SRC Bill adopts the deregulatory proposals of the Taylor Fry
report, the Hanks report and the Hawke report without committing to their
recommendations requiring that an expansion of the self-insurance scheme be
accompanied by an increase in regulation.

This is a highly dangerous approach given the potential for an influx of new inexperienced self-
insurers into the Comcare scheme. There is a likelihood that this approach will delay access
to medical and rehabilitation payments and delay payments to injured employees. This will
result in financial hardship and a shift of the cost of workplace injuries to the injured workers,
their families and to the public health and welfare system. The potential that self-insurers may
collapse under the financial strain of claims management also needs to be addressed.®

A related issue concerns the SRC Bill’'s proposal to introduce group licences. The SRC

Bill enables corporations which are related bodies corporate within the meaning of the
Corporations Act 2001 (Cth) to obtain a ‘group licence’ to self-insure under Comcare. This
reform has been previously recommended by both the Taylor Fry report®” and the Hawke
report® as minimising the regulatory burden upon employers by reducing administrative
costs for scheme participation.

Nonetheless, both reviews suggested that the introduction of group licences be
appropriately regulated so that eligible corporations meet prudential and other
requirements. The provision in the SRC Bill introducing group licences does not address
this. Instead, the bill would create a regulatory environment under which there

is significant potential for the group licence provision to be open to abuse by
unscrupulous employers attracted by the lower premiums in the Comcare scheme and
the presence of a less effective scheme regulator.

By way of comparison, comparable state group licensees possess more stringent
requirements and some require a certain minimum number of employees. For example in
NSW only wholly owned subsidiary companies are to be included in the group licence and in
order to be eligible for self-insurance there must be a minimum of 500 employees in NSW.*°
This ensures that small employers, who do not have the regulatory and financial capacity for
self-insurance, cannot obtain a group licence merely because they allege a relationship to a
large corporation.
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KEY FINDINGS

[t is not necessary that self-insurance arrangements
under the Comcare scheme be abolished but

rather that a more balanced and rigorous regulatory
approach be adopted. “The competition test’ is a
historical anachronism with no clear defensible policy
basis. It draws an arbitrary line in the sand in terms
of which businesses are eligible for self-insurance
and does not address the key issue of performance,
efficiency and health and safety outcomes. Self-
insurance is to some extent a misnomer because
the employer in fact is not insured and must have
sufficient resources to pay all claims. This is why

the state jurisdictions put in place imposing financial
constraints on licence holders. It should be noted
that the collapse of a self-insurer will in most cases
put the general or uninsured funds of the state or
federal schemes at risk.

Self-insurance is a privilege not a right. This is
because only employers who can demonstrate a
superior approach in all areas of injury prevention,

claims management and occupational health

and safety standards should be eligible for self-
insurance. The Taylor report identifies a need for
‘stringent rules to ensure that potential self-insurers
have best practice OHS arrangements, a sound
financial base and the ability to manage the self-
insurance process.’“°

Whilst ‘the competition test’ should be
reconsidered, its replacement with ‘the
national employer test’ is a retrograde step
that does not incorporate the necessary
safeguards to ensure that workers,
businesses and the national economy are
sufficiently protected.

The introduction of group licences, whilst a
worthwhile step for reducing the regulatory burden
on large, multi-state employers, needs to be
accompanied by regulation to ensure employers do
not exploit group licences as a means of evading
stricter workers’ compensation schemes at the
state and territory level.
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RECOMMENDATIONS

We now identify a number of key concrete
proposals for how self-insurance under the
Comcare scheme could be reformed to achieve
a better balance between efficiency gains for
employers and protection of health and safety
rights for employees.

1. ‘The competition test’ should be replaced
by a strong ‘national employer test’. This
test should stipulate a minimum number of
employees in each state so that it is a proper
test of an employer’s multi-state operations.
Only genuinely large, multi-state corporations
should be eligible for self-insurance. It should
also stipulate compliance with best practice in
claims management and occupational health
and safety.

2. Self-insurers should be required to share with
scheme contributing employers those systems
and programs that allow them to achieve a
superior performance. This recognises that
the abolition of workplace injuries and deaths
is in everyone’s interests and allows for the
accumulation of communal knowledge and
experience of best practice management.

3. Employee/worker interests should be taken
into account in the registration of an employer
as a self-insurer. As the primary beneficiaries
under any workers’ compensation system and
therefore of a self-insurance scheme, workers
should be able to access an independent body
that can review an employer’s self-insurance
status.

4. Employers seeking to become or to remain self-
insurers must be able to demonstrate that the
majority of their employees generally favour this
option. The Taylor Fry report identifies a strong
business case for involving workers in these
types of decisions because ‘a growing body of
evidence demonstrates the positive benefits of
worker participation in OHS ...in workplaces
where structures of worker representation
are in. This evidence comes from many
countries, including those where participatory
mechanisms are not mandated by legislation.’#!

. The approval process for self-insurance
licences should be tightened so that only
employers with a best practice approach in all
areas of injury prevention, claims management
and occupational health and safety standards
should be eligible.

. Self-insurers should be required to demonstrate

that their employees are not worse off because
of an employer’s move to a self-insurance
scheme when compared with their previous
regulatory arrangements.

. Comcare should have clear criteria for rejecting

licence applications and the process should
include giving notice to those workers affected
by the issuing of a license and a period allowed
for those affected to make submissions to
Comcare.

. The SRCC'’s regulatory role should be

strengthened to ensure its effective monitoring
of licence-holders ongoing performance.

. The introduction of group licences should

mandate that all employers within the group
possess a minimum number of employees and
meet certain prudential requirements.
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Comcare's Performance

Comcare’s performance is critical to the effectiveness of the national workers’
compensation scheme. Comcare’s role is multi-faceted. It involves the evaluation
of self-insurance licence applications, monitoring and enforcing work health and
safety standards, claims management standards and return to work practices

for both self-insurers and premium payers.

The SRC Bill seeks to significantly expand the
national workers’ compensation scheme, which
will necessarily increase the pressures on Comcare
as the scheme regulator. A key concern is that
Comcare is already operating below the
performance level of regulators in the state
and territory jurisdictions and an expansion of
Comcare’s role will worsen this. An expansion
in the national scheme should only be considered
when Comcare is operating more effectively than
its state and territory counterparts and when a
clear commitment has been made to substantially
increase its resources.

In this section we examine evidence and data
revealing a number of areas where Comcare’s
operational capacity and performance needs to be
improved. The material relied upon in this section
is taken from a combination of regulator data

and annual reports from the scheme regulators

in the national system and each of the states and
territories.

As will be shown below, compared to every

other state and territory jurisdiction and Australia
as a whole, Comcare has conducted far fewer
workplace interventions and proactive and reactive
workplace visits. Its investigators have issued far
fewer improvement and prohibition notices and the
agency has launched far fewer legal proceedings.
This divergence in inspection and enforcement
activity is not accounted by jurisdiction size since it
applies to small state and territory jurisdictions.

Ease of submitting a claim

It is harder for an injured employee to submit
a workers’ compensation claim within the
Comcare scheme when compared with the
process in many of the states and territories.
A best practice approach is one that encourages
immediate injury reporting as the evidence shows
that this leads to improved outcomes for employers
and employees, leading to an earlier return to work
by the injured employee.*? For example, the length
of the standard claim form used in the Comcare
scheme is twenty pages (with nine pages the sole
purview of the employee). By way of comparison, in
New South Wales, an employee needs to complete
only four pages of the claim form.

Another barrier to immediate injury reporting may
be the way in which a claim form is required to be
lodged. The SRC Act requires a “written claim” to
be given to Comcare (in the case of employees
of premium paying agencies) or to the licensee (in
the case of 